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Rules  of  Practice  for  Administrative 
Proceedings  Enforcing  Labor 
Standards  in  Federal  and  Federally 
Assisted  Construction  Contracts  and 
Federal  Service  Contracts 

agency:  Department  of  Labor. 
action:  Proposed  rule. 

summary:  The  proposed  revisions  to 
this  part  are  intended  to  provide 
administrative  hearings  in  enforcement 
cases  and  substantial  interest 
proceedings  involving  the  Davis-Bacon 
and  related  acts,  the  Service  Contract 
Act,  and  the  Contract  Work  Hours  and 
Safety  Standards  Act,  and  substantial 
variance  and  arm’s  length  proceedings 
under  the  Service  Contract  Act.  These 
revisions  are  designed  to  make  such 
proceedings  as  uniform  as  possible. 
dates:  Comments  must  be  received  on 
or  before  May  27, 1980. 
address:  Send  comments  to  Ronald  G. 
Whiting,  Associate  Solicitor,  General 
Legal  Services,  Office  of  the  Solicitor, 
Department  of  Labor,  Room  N2464,  New 
Department  of  Labor  Building,  200 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20210 

FOR  FURTHER  INFORMATION  CONTACT: 

Gail  V.  Coleman,  Counsel  for  Contract 
Labor  Standards,  General  Legal 
Services,  Office  of  the  Solicitor, 
Department  of  Labor,  Room  N2464,  New 
Department  of  Labor  Building,  200 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20210.  Phone  202-523-8268. 
SUPPLEMENTARY  INFORMATION:  To  make 
more  uniform  proceedings  under  the 
Davis-Bacon  and  related  acts,  the 
Service  Contract  Act  and  the  Contract 
Work  Hours  and  Safety  Standards  Act, 
it  is  proposed  to  publish  in  Part  6  of  Title 
29  rules  for  all  such  administrative 
proceedings  before  Administrative  Law 
judges. 

Under  this  proposal  when  a  decision 
is  issued  by  an  Administrative  Law 
Judge  appeals  may  be  taken  to  the  Wage 
Appeals  Board  (see  29  CFR  Part  7)  when 
the  Davis-Bacon  and  related  acts  are 
involved,  and  to  the  Board  of  Service 
Contract  Appeals  (see  29  CFR  Part  8) 
when  the  Service  Contract  Act  is 
involved.  Contract  Work  Hours  and 
Safety  Standards  Act  appeals  would  be 
treated  as  Davis-Bacon  Act  appeals  if 
the  Davis-Bacon  and  related  acts  are 
involved,  and  as  Service  Contract  Act 
appeals  when  the  Service  Contract  Act 
is  involved,  both  in  proceedings  under 
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Part  6  of  Title  29  and  in  taking  appeals 
pxirsuant  to  Parts  7  and  8  of  Title  29.  It  is 
also  proposed  to  eliminate  appeals  to 
the  Administrator. 

Because  effective  administration 
dictates  the  need  to  fashion  the 
proceedings  to  the  speciHc  problems 
usually  involved  (thus  precluding 
complete  uniformity),  there  are  set  out  in 
Subparts  B,  C,  D  and  E  of  Part  6  of  this 
title  specific  variations  from  the  general 
provisions  in  subpart  A  of  Part  6  of  this 
Title,  which  applies  to  all. 

Subpart  B  of  Part  6  of  this  title, 
containing  rules  for  enforcement 
proceedings  under  the  Service  Contract 
Act,  is  primarily  a  restatement  of  the 
existing  procedures,  with  proposed 
revisions  to  permit  consideration  of 
violations  of  the  Contract  Work  Hour 
and  Safety  Standards  Act  where  the 
contract  at  issue  was  subject  to  the 
Service  Contract  Act,  in  order  to 
expedite  processing  of  such  violations 
and  to  provide  an  opportunity  for  a 
hearing  regarding  such  violations. 

Subpart  C  of  Part  6  of  this  title 
contains  similar  procediues  for  the 
Davis-Bacon  and  related  acts, 
expanding  upon  the  procedures 
currently  set  forth  in  29  CFR  5.11(b),  and 
proposing  procedures  for  hearings 
before  Administrative  Law  Judges  in 
debarment  cases  rather  than  the 
informal  hearings  currently  conducted 
pursuant  to  29  CFR  5.6. 

Subpart  D  of  Part  6  of  this  title 
contains  proposed  procedures  for 
hearings  to  determine  if  a  debarred 
person  or  firm  has  such  an  interest  in 
another  firm  that  the  latter  firm  is 
debarred  for  purposes  of  debarment 
pursuant  to  the  Service'Contract  Act, 
the  Davis-Bacon  Act  and  proposed 
§  5.12(a)(1)  (currently  §  5.6(b)(1))  of  Part 
5  of  this  title.  Specific  regulations 
regarding  such  proceedings  do  not 
currently  exist. 

Subpart  E  of  Part  6  of  this  title 
contains  proposed  procedures  for 
substantial  variance  and  arm’s  length 
proceedings  pursuant  to  Section  4(c)  of 
the  Service  Contract  Act.  It  is  proposed 
to  revise  the  current  procedures  for 
substantial  variance  hearings  under 
§  4.10  of  Part  4  of  this  title  to  provide  for 
more  expedited  decisionmaking.  The 
same  procedures  are  proposed  to  apply 
for  arm’s  length  hearings,  which  are  not 
specifically  provided  for  in  the  existing 
regulations. 

The  proposed  revisions  to  Part  6  of 
this  title  should  be  considered  in 
conjunction  with  proposed  §  §  4.10,  4.11 
and  4.12  of  Part  4  of  this  title,  and 
proposed  §  §  5.11  and  5.12  of  Part  5  of 
this  title,  published  in  the  Federal 
Register  on  December  28, 1979  (44  FR 
77038,  and  77080).  Time  for  comment  on 


those  sections  has  been  extended  to 
coincide  with  comments  on  Part  6  of  this 
title. 

Part  6  of  this  title  is  procedural  in 
character,  and  is  designed  to  assure  the 
substantive  rights  granted  under  Parts  4 
and  5  of  this  title  and  under  the  laws 
with  which  those  parts  deal. 

Accordingly,  as  the  Part  6  is  not  a 
significant  regulation  within  the 
meaning  of  Executive  Order  12044  and 
this  Department’s  guidelines,  no 
regulatory  analysis  is  necessary. 

It  is  proposed  to  amend  Part  6  of  Title  I 

29  as  set  forth  below.  | 

Signed  at  Washington,  D.C.,  on  this  17th  ! 

day  of  April  1980.  | 

Ray  Marshall, 

Secretary  of  Labor,  U.S.  Department  of  Labor. 

PART  6— RULES  OF  PRACTICE  FOR 
ADMINISTRATIVE  PROCEEDINGS 
ENFORCING  LABOR  STANDARDS  IN 
FEDERAL  AND  FEDERALLY  ASSISTED 
CONSTRUCTION  CONTRACTS  AND 
FEDERAL  SERVICE  CONTRACTS 

Subpart  A— General 

Sec. 

6.1  Applicability  of  rules. 

6.2  Definitions. 

6.3  Service;  copies  of  documents  and 
pleadings. 

6.4  Computation  of  time. 

6.5  Motions  and  requests. 

6.6  Depositions. 

6.7  Subpoenas. 

6.8  Production  of  documents  and  witnesses. 

6.9  Witnesses  and  fees. 

6.10  Administrative  law  judge. 

6.11  Prehearing  conference. 

6.12  Appearances. 

6.13  Hearing. 

6.14  Transmission  of  record. 

Subpart  B— Enforcement  Proceeding  Under 
the  Service  Contract  Act  (and  Under  the 
Contract  Work  Hours  and  Safety  Standards 
Act  for  Contracts  Subject  to  the  Service 
Contract  Act) 

6.20  Complaints. 

6.21  Answer. 

6.22  Amendments  to  pleadings. 

6.23  Consent  findings  and  order. 

6.24  Decision  of  the  administrative  law 
judge. 

6.25  Petition  for  review. 

6.26  Ineligible  list. 

Subpart  C— Enforcement  Proceedings 
Under  the  Davis-Bacon  Act  and  Related 
Prevailing  Wage  Statutes,  the  Copeland 
Act,  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (Except  Under 
Contracts  Subject  to  the  Service  Contract 
Act) 

6.30  Referral  to  administrative  law  judge. 

6.31  Amendments  to  pleadings. 

6.32  Consent  findings  and  order. 

6.33  Decision  of  the  administrative  law 
judge. 

6.34  Petition  for  review. 

6.35  Ineligible  list. 
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Subpart  D— Substantial  Interest 
Proceedings' 

Sec. 

6.40  Scope. 

6.41  Referral  to  chief  administrative  law 
judge. 

6.42  Amendments  to  pleadings. 

6.43  Consent  findings  and  order. 

6.44  Decision  of  the  administrative  law 
judge, 

6.45  Petition  for  review. 

6.46  Ineligible  list. 

Subpart  E— Substantial  Variance  and  Arm’s- 
Length  Proceedings 

6.50  Scope. 

6.51  Referral  to  chief  administrative  law 
judge. 

6.52  Appointment  of  administrative  law- 
judge  and  notificaion  of  prehearing 
conference  and  hearing  date. 

6.53  Prehearing  conference. 

6.54  Hearing. 

6.55  Closing  of  record. 

6.56  Decision  of  the  administrative  law 
judge. 

6.57  Petition  for  review. 

Authority:  Secs.  4  and  5,  79  Stat.  1034. 1035 
as  amended  by  86  Stat.  789,  790,  41  U.S.C.  353 
and  354;  5  U.S.C.  301;  Reorg.  Plan  No.  14  of 
1950,  64  Stat.  1267,  5  U.S.C.  Appendix;  46  Stat. 
1494.  as  amended  by  49  Stat.  1011.  78  Stat. 

238. 40  U.S.C.  276a:  76  Stat.  357-359,  40  U.S.C. 
327-332;  48  Stat.  946,  as  amended  by  63  Stat. 
108.  72  Stat.  967,  40  U.S.C.  27Bc. 

Subpart  A— General 

§  8.1  Applicability  of  rules. 

This  part  provides  the  rules  of 
practice  for  administrative  proceedings 
under  the  Service  Contract  Act.  the 
Davis-Bacon  Act  and  related  statutes 
listed  in  §  5.1  of  Part  5  of  this  title  which 
require  payment  of  wages  determined  in 
accordance  with  the  Davis-Bacon  Act. 
the  Contract  Work  Hours  and  Safety 
Standards  Act,  and  the  copeland  Act. 

See  Parts  4  and  5  of  this  title. 

§  6.2  Definitions. 

(a)  “Administrator”  means  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  or  authorized  representative. 

(bj  "Associate  Solicitor”  means  the 
Associate  Solicitor  for  General  Legal 
Services,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor,  Washington.  D.C. 
20210. 

(c)  "Chief  Administrative  Law  Judge" 
means  the  Chief  Administrative  Law 
Judge,  U.S.  Department  of  Labor.  1111 
20th  Street,  N.W.,  Suite  700. 

W'ashington,  D.C.  20036. 

(d)  “Respondent”  means  the 
contractor,  subcontractor,  person 
alleged  to  be  responsible  under  the 
contract  or  subcontract,  or  any  firm, 
corporation,  partnership,  or  association 
in  which  such  person  or  firm  is  alleged 


to  have  a  substantial  interest  against 
whom  the  proceedings  are  brought. 

§  6.3  Service;  copies  of  documents  and 
pleadings. 

(a)  Manner  of  service.  Service  upon 
any  party  shall  be  made  by  the  party 
Filing  the  pleading  or  document  by 
delivering  a  copy  or  mailing  a  copy  to 
the  last  known  address.  When  a  party  is 
represented  by  an  attorney,  the  service 
should  be  upon  the  attorney. 

(b)  Proof  of  service.  A  certificate  of 
the  person  serving  the  pleading  or  other 
document  by  personal  delivery  or  by 
mailing,  setting  forth  the  manner  of  said 
service  shall  be  proof  of  the  service. 
Where  service  is  made  by  mail,  service 
shall  be  complete  upon  mailing. 

(c)  Service  upon  Department,  number 
of  copies  of  pleading  or  other 
documents.  An  original  and  three  copies 
of  all  pleadings  and  other  documents 
shall  be  filed  with  the  Department  of 
Labor,  the  original  and  one  copy  with 
the  Administrative  Law  Judge  before 
whom  the  case  is  pending,  one  copy 
with  the  attorney  representing  the 
Department  during  the  hearing,  and  one 
copy  with  the  Associate  Solicitor. 

§  6.4  Computation  of  time. 

Saturdays,  Sundays,  and  holidays 
shall  be  included  in  computing  the  time 
allowed  for  filing  any  document  or 
paper  under  this  part,  but  when  such 
time  expires  on  such  a  day,  such  period 
shall  be  extended  to  include  the  next 
following  day  which  is  not  a  Saturday. 
Sunday  or  holiday. 

§  6.5  Motions  and  requests. 

Motions  or  requests  shall  be  filed  with 
the  Chief  Administrative  Law  Judge, 
except  that  those  made  during  the 
course  of  the  hearing  shall  be  filed  with 
the  Administrative  Law  Judge  or  shall 
be  stated  orally  and  made  part  of  the 
transcript.  Each  motion  or  request  shall 
state  the  particular  order,  ruling,  or 
action  desired,  and  the  grounds  therefor. 
The  Administrative  Law  Judge  is 
authorized  to  rule  upon  all  motions  or 
requests  filed  or  made  prior  to  the  filing 
of  the  decision. 

§  6.6  Depositions. 

(a)  When,  how,  and  by  whom  taken. 
For  good  cause  shown,  the  testimony  of 
any  witness  may  be  taken  by  deposition 
in  any  proceeding,  after  a  complaint  has 
been  filed.  Depositions  may  be  taken 
upon  written  interrogatories  or  orally 
before  any  person  having  power  to 
administer  oaths. 

(bJ  Application.  Any  party  desiring  to 
take  the  deposition  of  a  witness  shall 
make  application  in  writing  to  the 
Administrative  Law  Judge,  setting  forth 
the  reasons  why  such  deposition  should 


be  taken;  the  time  when,  the  place 
where,  and  the  name  and  adless  of  the 
person  before  whom  the  deposition  is  to 
be  taken:  the  name  and  address  of  each 
witness;  and  the  subject  matter 
concerning  which  each  witness  is 
expected  to  testify. 

(c)  Notice.  Such  notice  as  the 
Administrative  Law  Judge  shall  order 
shall  be  given  for  the  taking  of  a 
deposition,  but  this  shall  not  be  less 
than  5  days’  written  notice  when  the 
deposition  is  to  be  taken  within  the 
United  States  and  not  less  than  20  days' 
written  notice  when  the  deposition  is  to  ' 
be  taken  elsewhere. 

(dj  Taking  and  receiving  in  evidence. 
Each  witness  testifying  upon  deposition 
shall  be  sworn,  and  the  adverse  party 
shall  have  the  right  to  cross-examine. 

The  questions  pro-pounded  and  the 
answers  thereto,  together  with  all 
objections  made,  shall  be  reduced  to 
writing,  read  to  and  subscribed  by  the 
witness,  and  certified  by  the  officer 
authorized  to  administer  oaths. 
Thereafter,  the  officer  shall  seal  the 
deposition,  with  two  copies  thereof,  in 
an  envelope  and  mail  the  same  by 
registered  mail  to  the  Administrative 
Law  Judge.  Subject  to  such  objections  to 
the  questions  and  answers  as  were 
noted  at  the  time  of  taking  the 
deposition  and  would  be  valid  were  the 
witness  personally  present  and 
testifying,  such  deposition  may  be  read 
and  offered  in  evidence  by  the  party 
taking  it  as  against  any  party  who  was 
present  or  represented  at  the  taking  of 
the  deposition  or  who  had  due  notice 
thereof.  No  part  of  a  deposition  shall  be 
admitted  in  evidence  except  for  the 
limited  purpose  of  impeachment,  unless 
there  is  a  show'ing  that  the  witness  is 
unavailable  to  testify  (including  a 
witness  outside  of  the  State  in  which  the 
hearing  is  heldj. 

§  6.7  Subpoenas. 

All  applications  under  the  Service 
Contact  Act  for  subpoenas  ad 
testificandum  and  subpoenas  duces 
tecum  shall  be  made  in  writing  to  the 
Administrative,  Law  Judge.  Application 
for  subpoenas  duces  tecum  shall  specify 
as  exactly  as  possible  the  documents  to 
be  produced,  showing  their  general 
relevancy  and  reasonable  scope. 

§  6.8  Production  of  docunnents  and 
witnesses. 

The  parties,  who  shall  be  deemed  to 
be  the  Department  of  Labor  and  the 
respondent(sJ,  may  serve  on  any  other 
party  a  request  to  produce  documents  or 
witnesses  in  the  control  of  the  party 
served,  setting  forth  with  particularity 
the  documents  or  witnesses  requested. 

The  party  served  shall  have  15  days  to 
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respond  or  object  thereto  unless  a 
shorter  or  longer  time  is  ordered  by  the 
Administrative  Law  Judge.  The  parties 
shall  produce  documents  and  witnesses 
to  which  no  privilege  attaches  which  are 
in  the  control  of  the  party,  if  so  ordered 
by  the  Administrative  Law  Judge  upon 
motion  therefor  by  a  party.  If  a  privilege 
is  claimed,  it  must  be  specifically 
claimed  in  writing  prior  to  the  hearing  or 
orally  at  the  hearing,  including  the 
reasons  therefor. 

§  6.9  Witnesses  and  fees. 

Witnesses  subpoenaed  by  any  party 
shall  be  paid  the  same  fees  and  mileage 
as  are  paid  for  like  services  in  the 
District  Court  of  the  United  States.  The 
witness  fees  and  mileage  shall  be  paid 
by  the  party  at  whose  instance  the 
witnesses  appear. 

§  6.10  Administrative  Law  Judge. 

(a)  Who  presides.  All  hearings  shall 
be  presided  over  by  an  Administrative 
Law  Judge  appointed  under  section  11  of 
the  Administrative  Procedure  Act. 

(b)  How  assigned.  The  presiding 
Administrative  Law  Judge  shall  be 
designated  by  the  Chief  Administrative 
Law  Judge. 

(c)  Powers.  Administrative  Law 
Judges  shall  have  all  powers  necessary 
to  the  conduct  of  fair  and  impartial 
hearings,  including  the  following: 

(1)  To  administer  oaths  and 
afnrmations; 

(2)  To  issue  subpoenas  in  proceedings 
under  the  Service  Contract  Act  upon 
proper  applications  as  provided  in  §  6.7 
of  this  title; 

(3)  To  rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

(4)  To  take  or  cause  to  be  taken 
depositions  and  to  determine  their 
scope; 

(5)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel  therein; 

(6)  To  hold  conferences  for  the 
settlement  or  simplification  of  the  issues 
by  consent  of  the  parties; 

(7)  To  consider  and  rule  upon 
procedural  requests; 

(8)  To  make  and  file  decisions  in 
conformity  with  this  part; 

(9)  To  take  any  action  authorized  by 
the  rules  in  this  part  or  in  conformance 
with  the  Administrative  Procedure  Act. 

(d)  Consultation,  The  Administrative 
Law  Judge  shall  not  consult  any  person 
or  party  on  any  fact  in  issue  imless  upon 
notice  and  opportunity  for  all  parties  to 
participate. 

(e)  Disqualification  of  Administrative 
Law  fudge.  (1)  When  an  Administrative 
Law  Judge  deems  himself/herself 
disqualified  to  preside  in  a  particular 
proceeding,  he/she  shall  withdraw 


therefrom  by  notice  on  the  record 
directed  to  the  Chief  Administrative 
Law  Judges. 

(2)  Whenever  any  party  believes  the 
Administrative  Law  Judge  for  any 
reason  to  be  disqualified  to  preside,  or 
to  continue  to  preside,  in  a  particular 
proceeding,  that  party  shall  file  with  the 
Chief  Administrative  Law  Judge  a 
motion  to  disqualify  and  remove  such 
Administrative  Law  Judge,  such  motion 
to  be  supported  by  affidavits  setting 
forth  the  alleged  grounds  for 
disqualification.  The  Chief 
Administrative  Law  Judge  shall  rule 
upon  the  motion. 

(f)  Contemptuous  conduct:  failure  or 
refusal  of  a  witness  to  appear  or 
answer.  Contemptuous  conduct  at  any 
hearing  before  an  Administrative  Law 
Judge  shall  be  ground  for  exclusion  from 
the  hearing.  The  failure  or  refusal  of  a 
witness  to  appear  at  any  hearing  or  to 
answer  any  question  which  has  been 
ruled  to  be  proper  shall  be  ground  for 
the  action  provided  in  section  5  of  the 
Act  of  June  30, 1936  (41  U.S.C.  39)  and,  in 
the  discretion  of  the  Administrative  Law 
Judge,  for  striking  out  all  or  part  of  the 
testimony  which  may  have  been  given 
by  such  witness. 

§  6. 1 1  Prehearing  conferences. 

(a)  Upon  his/her  own  motion  or  the 
motion  of  the  parties,  the  Administrative 
Law  Judge  may  direct  the  parties  or  their 
counsel  to  meet  with  the  Administrative 
Law  Judge  for  a  conference  to  consider. 

(1)  Simplification  of  the  issues: 

(2)  Necessity  or  desirability  of 
amendments  to  pleadings  for  purposes 
of  clarification,  simplification,  or 
limitation; 

(3)  Stipulations,  admissions  of  fact 
and  contents  and  authenticity  of 
documents; 

(4)  Limitation  of  the  number  of  expert 
witnesses;  and 

(5)  Such  other  matters  as  may  tend  to 
expedite  the  disposition  of  the 
proceeding. 

(b)  The  record  shall  show  the  matters 
disposed  of  by  order  and  by  agreement 
in  such  pretrial  conferences.  The 
subsequent  course  of  the  proceedings 
shall  be  controlled  by  such  action. 

§  6.12  Appearances. 

(a)  Representation.  The  parties  may 
appear  in  person,  by  counsel,  or 
otherwise. 

(b)  Failure  to  appear.  In  the  event  that 
a  party  appears  at  the  hearing  and  no 
party  appears  for  the  opposing  side,  the 
party  who  is  present  shall  have  an 
election  to  present  evidence  in  whole  or 
such  portion  thereof  sufficient  to  make  a 
prima  facie  case  before  the 
Administrative  Law  Judge.  Failure  to 


appear  at  a  hearing  shall  not  be  deemed 
to  be  a  waiver  of  the  right  to  be  served 
with  a  copy  of  the  Administrative  Law 
Judge’s  decision  and  to  file  a  petition  for 
review  thereof  with  the  Board  of  Service 
Contract  Appeals  or  the  Wage  Appeals 
Board,  as  appropriate. 

§  6.13  Hearing. 

(a)  Order  of  proceeding.  Except  as 
may  be  determined  otherwise  by  the 
Administrative  Law  Judge,  counsel  for 
the  Department  of  Labor  shall  proceed 
first  at  the  hearing. 

(b)  Evidence — (1)  In  general.  The 
testimony  of  witnesses  shall  be  upon 
oath  or  affirmation  administered  by  the 
Administrative  Law  Judge  and  shall  be 
subject  to  such  cross-examination  as 
may  be  required  for  a  full  and  true 
disclosure  of  the  facts.  The 
Administrative  Law  Judge  may  exclude 
evidence  which  is  immaterial,  irrelevant, 
or  unduly  repetitious. 

(2)  Objections.  If  a  party  objects  to  the 
admission  or  rejection  of  any  evidence 
or  to  the  limitation  of  the  scope  of  any 
examination  or  cross-examination  or  the 
failure  to  to  limit  such  scope,  the  party 
shall  state  briefly  the  grounds  for  such 
objection.  Ruling  on  all  objections  shall 
appear  in  the  record.  Only  objections 
made  before  the  Administrative  Law 
Judge  may  be  relied  upon  subsequently 
in  the  proceeding.  Formal  exception  to 
an  adverse  ruling  is  not  required. 

(c)  Official  notice.  Official  notice  may 
be  taken  of  any  material  fact  not 
appearing  in  evidence  in  the  record, 
which  is  among  the  traditional  matters 
of  judicial  notice  and  also  concerning 
which  the  Department  of  Labor  by 
reason  of  its  functions  is  presumed  to  be 
expert:  Provided,  That  the  parties  shall 
be  given  adequate  notice,  at  the  hearing 
or  by  reference  in  the  Administrative 
Law  Judge’s  decision  of  the  matters  so 
noticed,  and  shall  be  given  adequate 
opportunity  to  show  the  contrary. 

(d)  Transcript.  A  transcript  shall  be 
made  of  the  proceeding. 

§  6.14  Transmission  of  record. 

If  a  petition  for  review  of  the 
Administrative  Law  Judge’s  decision  is 
filed  with  the  Board  of  Service  Contract 
Appeals  or  the  Wage  Appeals  Board, 
the  Chief  Administrative  Law  Judge 
shall  promptly  transmit  the  record  of  the 
proceeding  to  the  appropriate  Board. 

The  record  shall  include:  The  pleadings, 
motions,  and  requests  filed  in  written 
form,  rulings  thereon,  the  transcript  of 
the  testimony  and  proceeding  taken  at 
the  hearing,  together  with  the  exhibits 
admitted  in  evidence,  and  documents  or 
papers  filed  in  connection  with 
prehearing  conferences,  such  proposed 
findings  of  fact,  conclusions  of  law. 
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orders,  and  supporting  reasons,  as  may 
have  been  Hied,  the  Administrative  Law 
Judge’s  decision,  and  such  other 
documents  as  may  have  been  filed  in  the 
proceeding.  If  a  petition  for  review  is  not 
filed  within  the  time  prescribed  in  this 
part,  the  Chief  Administrative  Law 
judge  shall  so  advise  the  Administrator. 

Subpart  B — Enforcement  Proceedings 
Under  the  Service  Contract  Act  (and 
Under  the  Contract  Work  Hours  and 
Safety  Standards  Act  for  Contracts 
Subject  to  the  Service  Contract  Act) 

§  6.20  Complaints. 

(a)  Enforcement  proceedings  under 
the  ^rvice  Contract  Act  and  under  the 
Contract  Work  Hours  and  Safety 
Standards  Act  for  contracts  subject  to 
the  Service  Contract  Act  may  be 
instituted  by  the  Deputy  Solicitor  or 
Regional  Solicitors  by  issuing  a 
complaint  and  causing  the  complaint  to 
be  served  upon  the  respondent. 

(b)  The  complaint  shall  contain  a  clear 
and  concise  factual  statement  of  the 
grounds  for  relief  and  the  relief 
requested. 

(c)  The  Administrative  Law  Judge 
shall  notify  the  parties  of  the  time  and 
place  for  a  hearing. 

§  6.21  Answer. 

(a)  Within  20  days  after  the  service  of 
the  complaint,  the  respondent  shall  file 
an  answer  with  the  Chief 
Administrative  Law  Judge.  The  answer 
shall  be  signed  by  the  respondent  or 
his/her  attorney. 

(b)  The  answer  shall  (1)  contain  a 
statement  of  the  facts  which  constitute 
the  grounds  of  defense,  and  shall 
specifically  admit,  explain,  or  deny, 
each  of  the  allegations  of  the  complaint 
unless  the  respondent  is  without 
knowledge,  in  which  case  the  answer 
shall  so  state;  or  (2)  state  that  the 
respondent  admits  all  of  the  allegations 
of  the  complaint.  The  answer  may 
contain  a  waiver  of  hearing.  Failure  to 
file  an  answer  to  or  plead  specifically  to 
any  allegation  of  the  complaint  shall 
constitute  an  admission  of  such 
allegation. 

(c)  Failure  to  Hie  an  answer  shall 
constitute  grounds  for  waiver  of  hearing 
and  entry  of  a  default  judgment  unless 
respondent  shows  good  cause  for  such 
failure  to  file.  In  preparing  his  decision 
of  default  judgment  the  Administrative 
Law'Judge  shdl  adopt  as  findings  of  fact 
the  materal  facts  alleged  in  the 
complaint  and  shall  order  the 
appropriate  relief  and/or  sanctions. 

§  6.22  Amendments  to  pleadings. 

At  any  time  prior  to  the  close  of  the 
hearing  record,  the  complaint  or  answer 


may  be  amended  with  the  permission  of 
the  Administrative  Law  Judge  and  on 
such  terms  as  he/she  may  approve.  Such 
amendments  shall  be  allowed  when 
justice  and  the  presentation  of  the 
merits  are  served  thereby,  provided 
there  is  no  prejudice  to  the  objecting 
party’s  presentation  on  the  merits.  A 
continuance  in  the  hearing  may  be 
granted  or  the  record  left  open  to  enable 
•the  new  allegations  to  be  addressed. 

§  6.23  Consent  findings  and  order. 

(a)  At  any  time  prior  to  the  receipt  of 
evidence  or,  at  the  discretion  of  the 
Administrative  Law  Judge,  prior  to  the 
issuance  of  the  decision  of  the 
Administrative  Law  Judge,  the  parties 
may  enter  into  consent  findings  and  an 
order  disposing  of  the  proceedings  in 
whole  or  in  part 

(b)  Any  agreement  containing  consent 
findings  and  an  order  disposing  of  a 
proceeding  in  whole  or  in  part  shall  also 
provide: 

(1)  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  complaint  and  the 
agreement; 

(3)  A  waiver  of  any  further  procedural 
steps  before  the  Administrative  Law 
Judge  and  Board  of  Service  Contract 
Appeals  regarding  those  matters  which 
are  the  subject  of  the  agreement;  and 

(4)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  findings 
and  order  entered  into  in  accordance 
with  the  agreement. 

(c)  Within  30  days  after  receipt  of  an 
agreement  containing  consent  findings 
and  an  order  disposing  of  the  disputed 
matter  in  whole,  the  Administrative  Law 
Judge  shall  accept  such  agreement  by 
issuing  a  decision  based  upon  the 
agreed  findings  and  order.  If  such 
agreement  disposes  of  only  a  part  of  the 
disputed  matter,  a  hearing  shall  be 
conducted  on  the  matters  remaining  in 
dispute. 

§  6.24  Decision  of  the  Administrative  Law 
Judge. 

(a)  Proposed  findings  of  fact, 
conclusions,  and  order.  Within  30  days 
of  filing  of  the  transcript  of  the 
testimony  or  such  additional  time  as  the 
Administrative  Law  Judge  may  allow, 
each  party  may  Hie  with  the 
Administrative  Law  Judge  proposed 
findings  of  fact,  conclusions  of  law.  and 
order,  together  with  a  supporting  brief 
expressing  the  reasons  for  such 
proposals.  Such  proposals  and  brief 
shall  be  served  on  all  parties,  and  shall 
refer  to  all  portions  of  the  record  and  to 


all  authorities  relied  upon  in  support  of 
each  proposal. 

(b)  Decision  of  the  Administrative 
Law  Judge.  (1)  Within  a  reasonable  time 
after  the  time  allowed  for  the  filing  of 
proposed  findings  of  fact,  conclusions  of 
law,  and  order,  or  after  submission  of  an 
agreement  containing  consent  findings 
and  order,  the  Administrative  Law  Judge 
shall  make  his/her  decision,  which  shall 
become  the  final  decision  in  the 
administrative  process  unless  a  petition 
for  review  is  filed,  as  provided  in  §  6.25 
of  this  title.  The  decision  of  the 
Administrative  Law  Judge  shall  include 
a  statement  of  findings  and  conclusions, 
with  reasons  and  bases  therefor,  upon 
each  material  issue  of  fact,  law,  or 
discretion  presented  on  the  record.  The 
decision  of  the  Administrative  Law 
Judge  shall  be  based  upon  a 
consideration  of  the  whole  record, 
including  any  admissions  made  under 
§  §  6.21,  6.22,  and  6.23  of  this  title.  It  shall 
be  supported  by  reliable,  probative,  and 
substantial  evidence.  Such  decision 
shall  be  in  accordance  with  the 
regulations  and  rulings  continued  in 
Parts  4  and  5  and  other  pertinent  parts 
of  this  title. 

(2)  If  the  respondent  is  found  to  have 
violated  the  Service  Contract  Act,  the 
Administrative  Law  Judge  shall  include 
in  his/her  decision  an  order  as  to 
whether  the  respondent  is  to  be  relieved 
from  the  ineligible  list  as  provided  in 
Section  5(a)  of  the  Act,  and.  if  relief  is 
ordered,  findings  of  the  unusual 
circumstances,  within  the  meaning  of 
Section  5(a]  of  the  Act,  which  are  the 
basis  therefor.  If  respondent  is  found  to 
have  violated  the  provisions  of  the 
Contract  Work  Hours  and  Safely 
Standards  Act,  the  Administrative  Law 
Judge  shall  issue  an  order  as  to  whether 
the  respondent  is  to  be  subject  to  the 
ineligible  list  as  provided  in  §  5.12(a)(1) 
of  Part  5  of  this  title  including  any 
findings  of  aggravated  or  willful 
violations.  If  wages  and/or  fringe 
benefits  are  found  due  under  the  Service 
Contract  Act  and/or  the  Contract  Work 
Safety  Standards  Act  and  are  unpaid,  no 
relief  from  the  ineligible  list  shall  be 
ordered  except  on  condition  that  such 
wages  and/or  hinge  benefits  are  paid. 

(3)  The  Administrative  Law  Judge 
shall  make  no  findings  regarding 
liquidated  damages  under  the  Contract 
Work  Hours  and  Safety  Standards  Act 
unless  the  complaint  states  that  a 
recommendation  for  waiver  or  reduction 
in  damages  has  been  received  from  the 
Federal  agency. 

§  6.25  Petition  for  review. 

Within  40  days  after  the  date  of  the 
decision  of  the  Administrative  Law 
Judge  (or  such  additional  time  as  is 
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granted  by  the  Board  of  Service 
Contract  Appeals],  any  party  aggrieved 
thereby  may  file  a  petition  for  review 
thereof  with  supporting  reasons.  Such 
party  shall  transmit  the  petition  in 
writing  to  the  Board  of  Service  Contract 
Appeals  pursuant  to  Part  8  of  this  title, 
with  a  copy  thereof  to  the  Chief 
Administrative  Law  Judge.  The  petition 
shall  refer  to  the  specific  findings  of  fact, 
conclusions  of  law,  or  order  at  issue.  A 
petition  concerning  the  decision  on  the 
ineligibility  list  shall  also  state  the 
unusual  circumstances  or  lack  thereof 
under  the  Service  Contract  Act,  and/or 
the  aggravated  or  willful  violations  of 
the  Contract  Work  Hours  and  Safety 
Standards  Act  or  lack  thereof,  as 
appropriate. 

§6.26  Ineligible  list 

(a)  Upon  the  final  decision  of  the 
Administrative  Law  Judge  or  the  Board 
of  Service  Contract  Appeals,  as 
appropriate,  the  Administrator  shall 
promptly  forward  to  the  Comptroller 
General  the  name  of  any  respondent 
found  in  violation  of  the  Service 
Contract  Act,  including  the  name  of  any 
firm,  corporation,  partnership,  or 
association  in  which  the  respondent  has 
a  substantial  interest,  unless  such 
decision  orders  relief  from  the  ineligible 
list  because  of  unusual  circumstances. 

(b)  Upon  the  final  decision  of  the 
Administrative  Law  Judge  or  the  Board 
of  Service  Contract  Appeals,  as 
appropriate,  the  Administrator  promptly 
shall  forward  to  the  Comptroller 
General  the  name  of  any  respondent 
found  to  be  in  aggravated  or  willful 
violation  of  the  Contract  Work  Hours 
and  Safety  Standards  Act,  and  the  name 
of  any  firm,  corporation,  partnership,  or 
association  in  which  the  respondent  has 
a  substantial  interest. 

Subpart  C— Enforcement  Proceedings 
Under  the  Davis-Bacon  Act  and 
Related  Prevailing  Wage  Statutes,  the 
Copeland  Act,  and  the  Contract  Work 
Hours  and  Safety  Standards  Act 
(Except  Under  Contracts  Subject  to 
the  Service  Contract  Act) 

§  6.30  Referral  to  Administrative  Law 
Judge. 

(a)  Upon  timely  receipt  of  a  request 
for  a  hearing  under  §  §  5.11  or  5.12  of 
Part  5  of  this  title,  the  Administrator 
shall  refer  the  case  to  the  Chief 
Administrative  Law  Judge  by  Order  of 
Reference,  to  which  shall  be  attached  an 
authenticated  copy  of  the  notification 
letter  to  the  respondent  from  the 
Administrator  and  response  thereto,  for 
designation  of  an  Administrative  Law 
Judge  to  conduct  such  hearings  as  may 
be  necessary  to  decide  the  disputed 


matters.  A  copy  of  the  Order  of 
Reference  and  attachments  thereto  shall 
be  served  upon  the  person  or  Brm 
requesting  the  hearing. 

(b)  The  notification  letter  from  the 
Administrator  and  response  thereto 
shall  be  given  the  effect  of  a  complaint 
and  answer,  respectively,  for  purposes 
of  the  administrative  proceedings.  The 
notification  letter  and  response  shall  be 
in  accordance  with  the  provisions  of 
§  512(b)  of  Part  5  of  this  title. 

§  6.31  Amendments  to  pleadings. 

At  any  time  prior  to  the  closing  of  the 
hearing  record,  the  complaint 
(notification  letter)  or  answer  (response) 
may  be  amended  with  the  permission  of 
the  Administrative  Law  Judge  and  upon 
such  terms  as  he/she  may  approve.  For 
proceedings  pursuant  to  §  5.11  of  Part  5 
of  this  title,  such  an  amendment  may 
include  a  statement  that  debarment 
action  is  warranted  under  §  5.12(a](l]  of 
Part  5  of  this  title  or  under  Section  3(a) 
of  the  Davis-Bacon  Act.  Such 
amendments  shall  be  allowed  when 
justice  and  the  presentation  of  the 
merits  are  served  thereby,  provided 
there  is  no  prejudice  to  the  objecting 
party’s  presentation  on  the  merits.  A 
continuance  in  the  hearing  may  be 
granted  or  the  record  left  open  to  enable 
the  new  allegations  to  be  addressed. 

§  6.32  Consent  findings  and  order. 

(a)  At  any  time  prior  to  the  receipt  of 
evidence  or,  at  the  discretion  of  the 
Administrative  Law  Judge,  prior  to  the 
issuance  of  the  decision  of  the 
Administrative  Law  Judge,  the  parties 
may  enter  into  consent  findings  and  an 
order  disposing  of  the  proceeding  in 
whole  or  in  part. 

(b)  Any  agreement  containing  consent 
findings  and  an  order  disposing  of  a 
proceeding  in  whole  or  in  part  shall  also 
provide: 

(1)  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  complaint  and  the 
agreement; 

(3)  That  any  order  concerning 
debarment  under  the  Davis-Bacon  Act 
(but  not  under  any  of  the  other  statutes 
listed  in  §  5.1  of  Part  5  of  this  title)  shall 
constitute  a  recommendation  to  the 
Comptroller  General; 

(4)  A  waiver  of  any  further  procedural 
steps  before  the  Administrative  Law 
Judge  and  the  Wage  Appeals  Board 
regarding  those  matters  which  are  the 
subject  of  the  agreement;  and 

(5)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  findings 


and  order  entered  into  in  accordance 
with  the  agreement. 

(c)  Within  30  days  after  receipt  of  an 
agreement  containing  consent  findings 
and  an  order  disposing  of  the  disputed 
matter  in  whole,  the  Administrative  Law 
Judge  shall  accept  such  agreement  by 
issuing  a  decision  based  upon  the 
agreed  findings  and  order.  If  such 
agreement  disposes  of  only  a  part  of  the 
disputed  matter,  a  hearing  shall  be 
conducted  on  the  matters  remaining  in 
dispute. 

§  6.33  Decision  of  the  Administrative  Law 
Judge. 

(a)  Proposed  findings  of  fact, 
conclusions,  and  order.  Within  30  days 
of  filing  of  the  transcript  of  the 
testimony  or  such  additional  time  as  the 
Administrative  Law  Judge  may  allow, 
each  party  may  file  with  the 
Administrative  Law  Judge  proposed 
findings  of  fact,  conclusions  of  law,  and 
order,  together  with  a  supporting  brief 
expressing  the  reasons  for  such 
proposals.  Such  proposals  and  brief 
shall  be  served  on  all  parties,  and  shall 
refer  to  all  portions  of  the  record  and  to 
all  authorities  relied  upon  in  support  of 
each  proposal. 

(b)  Decision  of  the  Administrative 
Law  fudge. 

(1)  Within  a  reasonable  time  after  the 
time  allowed  for  filing  of  proposed 
findings  of  fact,  conclusions  of  law,  and 
order,  or  after  submission  of  an 
agreement  containing  consent  findings 
and  order,  the  Administrative  Law  Judge 
shall  make  his/her  decision,  which  shall 
become  the  final  decision  in  the 
administrative  process  unless  a  petition 
for  review  is  filed,  as  provided  in  §  6.34 
of  this  title.  The  decision  of  the 
Administrative  Law  Judge  shall  include 
a  statement  of  findings  and  conclusions, 
with  reasons  and  bases  therefor,  upon 
each  material  issue  of  fact,  law,  or 
discretion  presented  on  the  record.  Such 
decision  shall  be  in  accordance  with  the 
regulations  and  rulings  contained  in  Part 
5  and  other  pertinent  parts  of  this  title. 
The  decision  of  the  Administrative  Law 
Judge  shall  be  based  upon  a 
consideration  of  the  whole  record, 
including  any  admissions  made  in  the 
respondent’s  answer  (response]  and 

§  6.32  of  this  title.  It  shall  be  supported 
by  reliable,  probative,  and  substantial 
evidence. 

(2)  If  the  respondent  is  found  to  have 
violated  the  labor  standards  provisions 
of  any  of  the  statutes  listed  in  §  5.1  of 
Part  5  of  this  title  other  than  the  Davis- 
Bacon  Act,  and  if  debarment  action  was 
requested  pursuant  to  the  complaint 
(notification  letter)  or  any  amendment 
thereto,  the  Administrative  Law  Judge 
shall  issue  an  order  as  to  whether  the 
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respondent  is  to  be  subject  to  the 
ineligible  list  as  provided  in  §  5.12(al(l) 
of  this  title,  including  any  findings  of 
aggravated  or  willful  violations.  If  the 
respondent  is  found  to  have  violated  the 
Davis-Bacon  Act,  and  if  debarment 
action  was  requested,  the 
Administrative  Law  Judge  shall  issue  as 
a  part  of  his/her  order  a 
recommendation  as  to  whether 
respondent  should  be  subject  to  the 
ineligible  list  pursuant  to  Section  3(a)  of 
the  Act,  including  any  findings  regarding 
respondent’s  disregard  of  obligations  to 
employees  and  subcontractors.  If  wages 
are  found  due  and  are  unpaid,  no  relief 
from  the  ineligible  list  shall  be  ordered 
or  recommended  except  on  condition 
that  such  wages  are  paid. 

(3)  The  Administrative  Law  Judge 
shall  make  no  Hndings  regarding 
liquidated  damages  imder  the  Contract 
Work  Hours  and  Safety  Standards  Act 
unless  the  complaint  states  that  a 
recommendation  for  waiver  or  reduction 
in  damages  has  been  received  from  the 
Federal  agency. 

§  6.34  Petition  for  review. 

Within  40  days  after  the  date  of  the 
decision  of  the  Administrative  Law 
Judge  (or  such  additional  time  as  is 
granted  by  the  Wage  Appeals  Board), 
any  party  aggrieved  thereby  may  file  a 
petition  for  review  thereof  with 
supporting  reasons.  Such  party  shall 
transmit  ^e  petition  in  writing  to  the 
Wage  Appeals  Board,  pursuant  to  Part  7 
of  this  title,  with  a  copy  thereof  to  the 
Chief  Administrative  Law  Judge.  The 
petition  shall  refer  to  the  specific 
findings  of  fact,  conclusions  of  law,  or 
order  at  issue.  A  petition  concerning  the 
decision  on  debarment  shall  also  state 
the  aggravated  or  willful  violations  and/ 
or  disregard  of  obligations  to  employees 
and  subcontractors,  or  lack  thereof,  as 
appropriate. 

§6.35  Ineligible  list 

Upon  the  Hnal  decision  of  the 
Administrative  Law  Judge  or  Wage 
Appeals  Board,  as  appropriate, 
regarding  violations  of  any  statute  listed 
in  §  5.1  of  Part  5  of  this  title  other  than 
the  Davis-Bacon  Act,  the  Administrator 
promptly  shall  forward  to  the 
Comptroller  General  the  name  of  any 
respondent  found  to  have  committed 
aggravated  or  willful  violations  of  the 
labor  standards  provisions  of  such 
statute,  and  the  name  of  any  firm, 
corporation,  partnership,  or  association 
in  which  the  respondent  has  a 
substantial  interest.  Upon  the  final 
decision  of  the  Administrative  Law 
Judge  or  Wage  Appeals  Board,  as 
appropriate,  regarding  violations  of  the 
Davis-Bacon  Act,  the  Administrator 


promptly  shall  forward  to  the 
Comptroller  General  any 
recommendation  regarding  debarment 
action  against  a  respondent,  and  the 
name  of  any  firm,  corporation, 
partnership,  or  association  in  which 
such  respondent  has  a  substantial 
interest. 

Subpart  D— Substantial  Interest 
Proceedings 

§  6.40  Scope. 

This  subpart  supplements  the 
procedures  contained  in  §  4.12  of  Part  4 
and  §  5.12  of  Part  5  of  this  title,  and 
states  the  rules  of  practice  applicable  to 
hearings  to  determine  whether  persons 
or  firms  whose  names  appear  on  the 
ineligible  list  pursuant  to  Section  5(a)  of 
the  Service  Contract  Act  or  §  5.12(a)  of 
Part  5  of  this  title  have  a  substantial 
interest  in  a  firm,  corporation, 
partnership,  or  association  other  than 
those  listed  on  the  ineligible  list;  and/or 
to  determine  whether  persons  or  firms 
whose  names  appear  on  the  ineligible 
list  pursuant  to  Section  3(a)  of  the 
Davis-Bacon  Act  have  an  interest  in  a 
firm,  corporation,  partnership,  or 
association  other  than  those  listed  on 
the  ineligible  list. 

§  6.41  Referral  to  Chief  Administrative 
Law  Judge. 

(a)  Upon  timely  receipt  of  a  request 
for  a  hearing  under  §  4.12  of  Part  4  or 

§  5.12  of  Part  5  of  this  title,  or  on  his/her 
own  motion,  the  Administrator  shall 
refer  the  case  to  the  Chief 
Administrative  Law  Judge  by  Order  of 
Reference,  to  which  shall  be  attached  an 
authenticated  copy  of  the  findings  of  the 
Administrator  and  response  thereto,  for 
designation  of  an  Administrative  Law 
Judge  to  conduct  such  hearings  as  may 
be  necessary  to  decide  the  disputed 
matters.  A  copy  of  the  Order  of 
Reference  and  attachments  thereto  shall 
be  served  upon  the  person  or  firm 
requesting  the  hearing. 

(b)  The  findings  of  the  Administrator 
and  response  thereto  shall  be  given  the 
effect  of  a  complaint  and  answer, 
respectively,  for  purposes  of  the 
administrative  proceedings. 

§  6.42  Amendments  to  pleadings. 

At  any  time  prior  to  the  closing  of  the 
hearing  record,  the  complaint 
(Administrator’s  findings)  or  answer 
(response)  may  be  amended  with  the 
permission  of  the  Administrative  Law 
Judge  and  upon  such  terms  as  he/she 
may  approve.  Such  amendments  shall 
be  allowed  when  justice  and  the 
presentation  of  the  merits  are  served 
thereby,  provided  there  is  no  prejudice 
to  the  objecting  party’s  presentation  on 


the  merits.  A  continuance  in  the  hearing 
may  be  granted  or  the  record  left  open 
to  enable  the  new  allegations  to  be 
addressed. 

§  6.43  Consent  findings  and  order. 

(a)  At  any  time  prior  to  the  receipt  of 
evidence  or,  at  the  discretion  of  the 
Administrative  Law  Judge,  prior  to  the 
issuance  of  the  decision  of  the 
Administrative  Law  Judge,  the  parties 
may  enter  into  consent  findings  and  an 
order  disposing  of  the  proceeding  in 
whole  or  in  part. 

(b)  Any  agreement  containing  consent 
findings  and  an  order  disposing  of  a 
proceeding  in  whole  or  in  part  shall 
provide: 

(1)  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  complaint  and  the 
agreement; 

(3)  A  waiver  of  any  further  procedural 
steps  before  the  Administrative  Law 
Judge  and  the  Board  of  Service  Contract 
Appeals  or  Wage  Appeals  Board,  as 
appropriate,  regarding  those  matters 
which  are  the  subject  of  the  agreement; 
and 

(4)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  findings 
and  order  entered  into  in  accordance 
with  the  agreement. 

(c)  Within  30  days  after  receipt  of  an 
agreement  containing  consent  findings 
and  an  order  disposing  of  the  disputed 
matter  in  whole,  the  Administrative  Law 
Judge  shall  accept  such  agreement  by 
issuing  a  decision  based  upon  the 
agreed  findings  and  order.  If  such 
agreement  disposes  of  only  a  part  of  the 
disputed  matter,  a  hearing  shall  be 
conducted  on  the  matters  remaining  in 
dispute. 

§  6.44  Decision  of  the  Administrative  Law 
Judge. 

(a)  Proposed  findings  of  fact, 
conclusions,  and  order.  Within  30  days 
of  filing  of  the  transcript  of  the 
testimony,  each  party  may  file  with  the 
Administrative  Law  Judge  proposed 
findings  of  fact,  conclusions  of  law,  and 
order,  together  with  a  supporting  brief 
expressing  the  reasons  for  such 
proposals.  Such  proposals  and  brief 
shall  be  served  on  all  parties,  and  shall 
refer  to  all  portions  of  the  record  and  to 
all  authorities  relied  upon  in  support  of 
each  proposal. 

(b)  Decision  of  the  Administrative 
Law  Judge.  Within  60  days  after  the  time 
allowed  for  filing  of  proposed  findings  of 
fact,  conclusions  of  law,  and  order,  or 
within  30  days  after  submission  of  an 
agreement  containing  consent  findings 


27406 


Federal  Register  /  Vol.  45,  No.  79  /  Tuesday,  April  22,  1980  /  Proposed  Rules 


and  order,  the  Administrative  Law  Judge 
shall  make  his/her  decision  which  shall 
become  the  final  decision  in  the 
administrative  process  30  days  after 
service  thereof  unless  a  petition  for 
review  is  filed,  as  provided  in  §  6.45  of 
this  title.  The  decision  of  the 
Administrative  Law  Judge  shall  include 
a  statement  of  findings  and  conclusions, 
with  reasons  and  bases  therefor,  upon 
each  material  issue  of  fact,  law,  or 
discretion  presented  on  the  record.  Such 
decision  shall  be  in  accordance  with  the 
regulations  and  rulings  contained  in 
Parts  4  and  5  and  other  pertinent  parts 
of  this  title.  The  decision  of  the 
Administrative  Law  Judge  shall  be 
based  upon  a  consideration  of  the  whole 
record,  including  any  admissions  made 
in  the  repondent’s  answer  (response) 
and  §  6.43  of  this  title. 

§  6.45  Petition  for  review. 

Within  30  days  after  the  date  of  the 
decision  of  the  Administrative  Law 
Judge,  any  party  aggrieved  thereby  may 
file  a  petition  for  review  thereof  with 
supporting  reasons.  Such  party  shall 
transmit  the  petition  in  writing  to  the 
Board  of  Service  Contract  Appeals  if  the 
proceeding  was  under  the  Service 
Contract  Act,  or  to  the  Wage  Appeals 
Board  if  the  proceeding  was  under 
§  5.12(a)(1)  of  Part  5  of  this  title  or  under 
Section  3(a)  of  the  Davis-Bacon  Act, 
with  a  copy  thereof  to  the  Chief 
Administrative  Law  Judge.  The  petition 
for  review  shall  refer  to  the  specific 
findings  of  fact,  conclusions  of  law,  or 
order  at  issue. 

§6.46  Ineligible  list 

Upon  the  final  decision  of  the 
Administrative  Law  Judge,  Board  of 
Service  Contract  Appeals,  or  Wage 
Appeals  Board,  as  appropriate,  the 
Administrator  promptly  shall  forward  to 
the  Comptroller  General  the  names  of 
any  firm,  corporation,  partnership,  or 
association  in  which  a  person  or  firm 
debarred  pursuant  to  Section  5(a)  of  the 
Service  Contract  Act  or  §  5.12(a)  of  Part 
5  of  this  title  has  a  substantial  interest; 
and/or  the  name  of  any  firm, 
corporation,  partnership,  or  association 
in  which  a  person  or  firm  debarred 
pursuant  to  Section  3(a)  of  the  Davis- 
Bacon  Act  has  an  interest. 

Subpart  E— Substantial  Variance  And 
Arm’s-Length  Proceedings 

§  6.50  Scope. 

This  subpart  supplements  the 
procedures  contained  in  §  §  4.10  and  4.11 
of  Part  4  of  this  title  and  states  the  rules 
of  practice  applicable  to  hearings  under 
Section  4(c)  of  the  Act  to  determine 
whether  the  collectively  bargained 


wages  and  fringe  benefits  otherwise 
required  to  be  paid  under  that  section 
and  Sections  2(a)  (1)  and  (2)  of  the  Act 
are  substantially  at  variance  with  those 
which  prevail  for  services  of  a  character 
similar  in  the  locality,  and/or  to 
determine  whether  the  wages  and  fringe 
benefits  provided  in  the  collective 
bargaining  agreement  were  reached  as  a 
result  of  arm’s-length  negotiations. 

§  6.51  Referral  to  Chief  Administrative 
Law  Judge. 

(a)  Referral  pursuant  to  §  4.10  or  §  4.11 
of  Part  4  of  this  title  will  be  by  an  Order 
of  Reference  fi'om  the  Administrator  to 
the  Chief  Administrative  Law  Judge,  to 
which  will  be  attached  the  material 
submitted  by  the  applicant  or  any  other 
material  the  Administrator  considers 
relevant  and,  for  proceedings  pursuant 
to  §  4.11  of  this  title,  a  copy  of  the 
findings  of  the  Administrator.  A  copy  of 
the  Order  of  Reference  and  all 
attachments  will  be  sent  by  mail  to  the 
persons  who  may  be  affected  by  the 
determination  of  the  issue,  including  the 
agency  whose  contract  is  involved,  the 
parties  to  the  collective  bargaining 
agreement,  any  contactor  or 
subcontractor  performing  on  the 
contract  or  known  to  be  desirous  of 
bidding  thereon  or  performing  services 
thereunder,  any  unions  or  other 
authorized  representatives  of  service 
employees  employed  or  who  may  be 
expected  to  be  employed  by  such 
contractor  or  subcontractor  on  the 
contract  work.  The  Order  of  Reference  • 
will  have  attached  a  certificate  of 
service  naming  all  interested  persons 
who  have  been  served. 

(b)  Accompanying  the  Order  of 
Reference  and  attachments  will  be  a 
notice  advising  that  any  interested 
person,  including  the  applicant,  who 
intends  to  participate  in  the  proceeding 
shall  submit  a  written  response  to  the 
Chief  Administrative  Law  Judge  within 
20  days  of  the  date  on  which  the 
certificate  of  service  indicates  the  Order 
of  reference  was  mailed.  The  notice  will 
state  that  such  a  response  shall  include: 

(1)  A  statement  of  the  interested 
person’s  case; 

(2)  A  list  of  witnesses  the  interested 
person  will  present,  a  summary  of  the 
testimony  each  is  expected  to  give,  and 
copies  of  all  exhibits  proposed  to  be 
proffered; 

(3)  A  list  of  persons  who  have 
knowledge  of  the  facts  for  whom  the 
interested  person  requests  that 
subpoenas  be  issued  and  a  brief 
statement  of  the  purpose  of  their 
testimony;  and 

(4)  A  certificate  of  service  in 
accordance  with  §  6.3  of  this  title  on  all 


interested  persons,  including  the 
Administrator. 

§  6.52  Appointment  of  Administrative  Law 
Judge  and  notification  of  prehearing 
conference  and  hearing  date. 

Upon  receipt  from  the  Administrator 
of  an  Order  of  Reference,  notice  to  the 
parties,  attachments  and  certificate  of 
service,  the  Chief  Administrative  Law 
Judge  shall  appoint  an  Administrative 
Law  Judge  to  hear  the  case.  The 
Administrative  Law  Judge  shall 
promptly  notify  all  interested  persons  of 
the  time  and  place  of  a  prehearing 
conference  and  of  the  hearing  which 
shall  be  held  immediately  upon  the 
completion  of  prehearing  conference. 

The  date  of  the  prehearing  conference 
and  hearing  shall  be  not  less  than  30  nor 
more  than  40  days  fi'om  the  date  on 
which  the  certificate  of  service  indicates 
the  Order  of  Reference  was  mailed. 

§  6.53  Prehearing  Conference. 

(a)  At  the  prehearing  conference  the 
Administrative  Law  Judge  shall  attempt 
to  determine  the  exact  areas  of 
agreement  and  disagreement  raised  by 
the  Administrator’s  Order  of  Reference 
and  replies  thereto,  so  that  the  evidence 
and  arguments  presented  at  the  hearing 
will  be  relevant,  complete,  and  as  brief 
and  concise  as  possible. 

(b)  Any  interested  person  desiring  to 
file  proposed  findings  of  fact  and 
conclusions  of  law  shall  submit  them  to 
the  Administrative  Law  Judge  at  the 
prehearing  conference. 

(c)  If  the  parties  agree  that  no  hearing 
is  necessary  to  supplement  the  written 
evidence  and  the  views  and  arguments 
that  have  been  presented,  Ihe 
Administrative  Law  Judge  shall 
forthwith  render  his/her  final  decision. 
The  Administrative  Law  Judge  in  his/ 
her  discretion  may  permit  submission  of 
additional  written  evidence  or  argument, 
such  as  data  accompanied  by  affidavits 
attesting  to  its  validity  or  depositions,  . 
within  ten  days  of  commencement  of  the 
prehearing  conference. 

§  6.54  Hearing. 

(a)  Except  as  provided  in  §  6.53(c)  of 
this  title,  the  hearing  shall  commence 
immediately  upon  the  close  of  the 
prehearing  conference.  All  matters 
remaining  in  controversy,  including  the 
presentation  of  additional  evidence, 
shall  be  considered  at  the  hearing.  There 
shall  be  a  minimum  of  formality  in  the 
proceeding  consistent  with  orderly  ■ 
procedure. 

(b)  To  expedite  the  proceeding  the  < 
Administrative  Law  Judge  shall,  after 
consultation  with  the  parties,  set 
reasonable  guidelines  and  limitations 

for  the  presentations  to  be  made  at  the 


Federal  Register  /  Vol.  45,  No.  79  /  Tuesday,  April  22,  1980  /  Proposed  Rules 


27407 


hearing.  The  Administrative  Law  Judge 
may  limit  cross-examination  and  may 
question  witnesses. 

(c)  Evidence  which  is  not  subject  to 
cross-examination  such  as  affidavits  or 
depositions  may  be  admitted  at  the 
discretion  of  the  Administrative  Law 
Judge.  The  Administrative  Law  Judge 
may  also  require  that  unduly  repetitious 
testimony  be  submitted  as  affidavits. 
Such  affidavits  shall  be  submitted 
within  three  days  of  the  conclusions  of 
the  hearing. 

(d)  Counsel  for  the  Administrator 
shall  participate  in  the  proceeding  to  the 
degree  he/she  deems  appropriate: 

(ej  An  expedited  transcript  shall  be 
made  of  the  hearing  and  of  the 
prehearing  conference. 

§  6.55  Closing  of  record. 

The  Administrative  Law  Judge  shall 
close  the  record  promptly  and  not  later 
than  10  days  after  the  date  of 
commencement  of  the  prehearing 
conference.  Post-hearing  briefs  may  be 
permitted,  but  the  filing  of  briefs  shall 
not  delay  issuance  of  the  decision  of  the 
Administrative  Law  Judge  pursuant  to 
§  6.56  of  this  title. 

§  6.56  Decision  of  the  Administrative  Law 
Judge. 

Within  15  days  of  receipt  of  the 
transcript,  the  Administrative  Law  Judge 
shall  render  his/her  decision  containing 
findings  of  fact  and  conclusions  of  law. 
The  decision  of  the  Administrative  Law 
Judge  shall  be  based  upon  consideration 
of  the  whole  record,  and  shall  be  in 
accordance  with  the  regulations  and 
rulings  contained  in  Part  4  and  other 
pertinent  parts  of  this  title.  Unless  a 
petition  for  review  is  filed  with  the 
Board  of  Service  Contract  Appeals 
pursuant  to  Part  8  of  this  title  within  10 
days  of  issuance  of  the  Administrative 
Law  Judge’s  decision,  the  Administrator 
shall  promptly  issue  any  wage 
determination  which  may  be  required  as 
a  result  of  the  decision. 

§  6.57  Petition  for  review. 

Within  10  days  after  the  date  of  the 
decision  of  the  Administrative  Law 
Judge,  any  interested  person  who 
participated  in  the  proceedings  before 
the  Administrative  Law  Judge  may  file  a 
petition  for  review  by  the  Board  of 
Service  Contract  Appeals.  The  petition 
shall  refer  to  the  specific  findings  of  fact, 
conclusions  of  law,  or  order  excepted  to 
and  the  specific  pages  of  transcript 
relevant  to  the  petition  for  review. 
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